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Paradoxically, however, the National Library warns that 'there is some evidence that the effectiveness of [Creative Commons] licences is limited by creators' and users' understanding of copyright law'. 1 The ambivalence of policy-makers towards Creative
Commons licences revealed in these two statements is not unique to New Zealand, but is reflected in international debate and critique.
One side of that debate describes Creative Commons licences as a response to the challenge of distributing copyright creative material on the Internet which overcome the barriers imposed by the traditional copyright model "…with its complex legal concepts and requirement for permission for even the most common and noncontroversial of uses". 2 An opposing criticism is that Creative Commons licences confuse notions of the public domain and commons and that, in so doing, actually contribute to the decline of the public domain. presents an analysis of the various criticisms which the licences have attracted and considers whether these, seemingly disparate, failings might have a common provenance. Drawing upon research which indicates a lack of community understanding of copyright laws, the article concludes that until community norms and expectations in relation to digital creative works align more with the current legal environment for those works provided by copyright law, any attempt to reconceptualise that legal environment by working within its constraints is unlikely to be successful. In other words, the perceived failures of Creative Commons licences may be a symptom of a broader problem -the failure of the copyright system itself to engage with the community.
Creative Commons' Licences: Symptom or Cause?
Digital technology presents ongoing challenges to the traditional copyright model. This paper discusses and critiques one response to these challenges: Creative
Commons licences.
Although there are many positive features of Creative Commons licences, certain aspects have attracted criticism. This paper describes the positive features of the licences, considers some of the more contentious issues and concludes that until community norms and expectations in relation to digital creative works align more with the current legal environment for those works provided by copyright law, any attempt to reconceptualise that legal environment by working within its constraints is unlikely to be successful. In other words, the perceived failures of Creative Commons licences may be a symptom of a broader problem -the failure of the copyright system itself to engage with the community.
Key Words: creative commons licences, copyright, public domain, community norms. In addition, the categories of works protected by copyright in the 21 st century has expanded from one, books, in the Statute of Anne, to include many other categories of creative works, such as music, photographs, films, broadcasts, multi-media works, computer programs, databases and internet pages.
CREATIVE COMMONS LICENCES: A SYMPTOM OR

II CREATIVE COMMONS PHILOSOPHY
It is in the context of this increasing pervasiveness of copyright laws into creative culture that the Creative Commons movement began.
III CREATIVE COMMONS LICENCES
Creative Commons operates through its website at www.creativecommons.org which offers a variety of free downloadable licences for authors to attach to their creative works. 18 Each of the six basic licences (described below) grants a world-wide, royalty-free, non-exclusive, perpetual licence to the user to reproduce, display, perform, and distribute copies of the work. All rights which accrue to a copyright owner under copyright legislation and which are not expressly granted by the licence are reserved, with the exception of limitations to copyright that are not prejudiced by the licence. Thus, activities which are permitted by copyright legislation, such as fair use, or 'fair dealing' as it is known in New Zealand, are not affected by the licences.
A copy of the licence must be included with every copy of the work that is distributed and the author of the original work is not permitted to impose any additional terms on the licence or apply digital rights management systems that alter or restrict the terms of the licence or the rights of subsequent licensees. the ability to take what defines our culture and include it in an expression about our culture is permitted only with a licence from the content owner. Free culture is thus transformed into licensed culture. 50 In addition, it is argued that the copyright paradigm that underpins both the Creative
Commons and, to a lesser extent the Open Source licences for computer software, is biased and presented to society as a moral choice, rather than as the end result of a strictly objective process which reflects the industry's or society's customs and norms.
Thus, in an article which considers whether open source software has the characteristics of lex mercatoria and hence could be justified as a system for Internet self-governance, Fabrizio Marrella and Christopher S. Yoo warn:
Although the institution of open source software is the result of individual licensing decisions, the content of those licences is more the reflection of the will of strong norm entrepreneurs who wish to shape the values of the online community rather than the emergence of customs established through decentralized decisionmaking. Creative Commons licence. 54 Various reasons have been advanced for this. One is that although Creative Commons licences aim to disrupt traditional notions of copyright, their use of 'legalese' which is similar to traditional copyright licences is equally discouraging to the general public and therefore equally likely to be ignored. 55 A second reason is that although the 'plain English' version of each licence is available, the author of the licensed work has to assume that the actual licence itself (which is the legal code) does in fact reflect the author's preferences. 56 Another criticism is that their use of the term 'non-commercial' is imprecise. 
VI CREATIVE COMMONS AND CIVIL SOCIETY
The central argument of this article is that the seemingly disparate criticisms of
Creative Commons licences described in the preceding part are in fact thematically linked. The underlying theme is that there is a fatal disconnect between copyright law and civil society and that this disconnect cannot be remedied by strategies which rely upon copyright law for their very existence. 64 Some scholars have described this disconnect as the inevitable result of a clash between social norms of behaviour or "copynorms", which accept "the copying, distribution, and use of expressive works", and the restrictions imposed by the law. 65 The "expressive function" or language of the law can either reinforce or conflict with social norms and, similarly, social norms can encourage or discourage compliance with law. Thus, this article argues, one reason for the mismatch between community behaviour and intellectual property law is that the "discourse" (by which is meant the text and the underlying principles) of intellectual property laws do not align with community perceptions and expectations.
Creative Commons licences rely upon the existence of copyright in all works and indeed the very use of a licence raises the presumption that the work to which it attaches is protected by copyright. This is not necessarily the case but, similarly to a 'cease and desist' letter, the existence of the licence is likely to discourage any form of challenge the existence of copyright in the work (or alternatively the defence that the use of the work outside the terms of the licence was permitted as a fair use, or fair dealing, with the work). 67 As discussed earlier, of those authors who choose to use a Creative Commons licence, over sixty percent prohibit commercial use of the original or any derivative, and almost a third select the Attribution-Noncommercial-No Derivative. 68 This imposes a strict 'quasi-copyright' regime upon the authors of derivative works which, given the lack of community understanding of copyright law discussed, many are likely to accept, without questioning whether or not the creative works were protected by copyright in the first place.
Works not protected by copyright are difficult to define at the best of times, since it is only when litigation concerning a work ensues that a court will rule on the existence of copyright. The main reasons why a work would be found not to be protected by copyright in New Zealand include, that the work:
(a) fails to meet the originality threshold;
is a copy of another work or infringes the copyright in another copyright work or part of another copyright work; or from a place in a prescribed foreign country. 74 Arguably many in the community are unlikely to be familiar with the above and will assume that a work is copyright without questioning.
Authors have always been able to actively choose to make their works freely available as part of the public domain by stating this on the work itself. Although this situation has not changed, under the auspices of Creative Commons licences, authors are now encouraged to presume that copyright exists in their work and that they require some form of licence before making them publicly available. The ideology of Creative
Commons, however, is to encourage collaboration, interaction and a 'remix' culture and to present this as a political or moral choice. 75 Authors who prefer to retain control over their work for commercial purposes and who do not want to allow alterations to the original work are subtly but effectively made to feel inferior beingscategorised as persons who approve of the 'enclosure of intellectual property' as opposed to those free spirits who believe in the 'creative commons'. 76 For example, the website of Creative Commons Aotearoa New Zealand describes the public domain as 'the realm of creative material unfettered by copyright law' and advises authors that if they prefer to give up all copyright ownership they will be '… following in the footsteps of innovators such as Benjamin Franklin and modern-day software pioneers'. 77 If this highly persuasive language is presented to a community that does not understand copyright principles, the end result is that the agenda of Creative
Commons takes priority without a truly democratic participation in the process.
Sèverine Dusolier observes that the Creative Commons dominant paradigm of sharing and remix tends to promote the wishes of the users of creative works over those of the creators and that Creative Commons' agenda is 'to make the norm of free access to works the norm of a free culture, the politically correct way for a creator to exercise her rights'. Commons licences are merely a symptom of the broader problem -a traditional law which is ill-suited to modern creativity and its supporting technologies. 80 Ibid, 281.
